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Jurisdictional Statement 

This is an appeal from that portion of a judgment of the 
District Court, rendered in a divorce action, awarding cus¬ 
tody of the two minor children to the appellee, the wife, and 
denying appellant’s demand for an award to him of the 
whole fee simple title to a parcel of real estate. No appeal, 

is taken from that part of the judgment which awards ap-l 

% 

pellant an absolute divorce from appellee on the ground 
of two years’ desertion. 

' | 

This Court has jurisdiction of this appeal under Title 17, 

Chapter 1, Section 101 of the District of Columbia CodeJ 
1940. (March 3, 1901, 31 Stat 1225, Ch. 854, Sec. 226; 
March 3,1921,41 Stat 1312, Ch. 125, Sec. 12.) 
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Statement of Case 

The appellant husband filed his action for an absolute 
divorce from appellee on the ground of two years’ deser¬ 
tion, praying for the custody of the two minor sons of the 
parties hereto, and for an award to him of the entire fee 
simple title to a parcel of real estate held by the parties 
hereto as tenants by the entireties. (Complaint, Joint App. 

The appellee is, and at all times has been, domiciled in 
the State of North Carolina, where she has continuously 
resided and taught school for many years. She was per¬ 
sonally served with process 1 through the sheriff of North 
Carolina (Joint App. 5), ibut did not appear in the action 
and H. Clay Espey, a member of the Bar of the District 
of Columbia, was appointed to defend on behalf of appel¬ 
lee. Mr. Espey communicated with appellee and received 
a reply from her attorney in N. Carolina to the effect that 
appellee would make no appearance in the action here. (An¬ 
swer, Joint App. 7.) 

The case proceeded to hearing before Mr. Justice 
O Tlonoghue as an uncontested case. The agreed statement 
of evidence (Tr. Pp. to ) shows that the parties were 
married at Durham, N. Car., on Dec. 23, 1933, following 
which they took up their residence in Raleigh, N. Car. for 
about two years; that pursuant to arrangements between 
them, appellant removed to the District of Columbia to ac¬ 
cept a position with the Federal Government, where he 
has ever since resided, and appellee removed to Laurin- 
burg, N. Car., to accept a position as teacher, where she 
has ever since principally resided; that the parties regu¬ 
larly and frequently visited each other and spent the sum¬ 
mer seasons, holidays and frequent week-ends together; 
that the marital relationship continued until August, 1942, 
when appellee, who had spent that summer in Washington 
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with appellant, apprised appellant she was through as his 
wife, and thereupon wrongfully and unjustifiably deserted 
and abandoned appellant. That two sons were bom as a 
result of said marriage, now aged 11 years and 6 years, re¬ 
spectively, both of whom have resided with and been in 
the custody of their mother, the appellee, in N. Car. 

That in 1940, appellant negotiated for and purchased a ! 
parcel of real estate in the District of Columbia, being 
premises No. 1509 5th St., N. W., known as Lot 21 in Square 
510, as a home for the family, taking title thereto in the 
names of himself and appellee as tenants by the entireties; j 
that he named his wife as a joint owner of the property to ! 
induce her to move to Washington with the children and I 
establish a united family home in the property, but appel¬ 
lee has at all times refused to move and set up a family 
home in Washington. (Findings of Fact 5,9,10, Joint App. i 

§ 9 -) I 

That the purchase price of said property was $6,000.00, j 
on account of which the parties, as grantees, assumed the j 
payment of an outstanding first deed of trust of $4,500.00 
(which assumption of indebtedness was contained in the 
deed of conveyance to them), and gave back their promis¬ 
sory note in the sum of $1,500.00 secured by a second deed j 
of trust on said property, payable in monthly installments. 
That the property was in poor condition when bought and 
greatly in need of repair; that appellant proceeded to 
make, and did make, substantial repairs and improvements I 
to the property entirely from his own funds and earnings, 
and appellant made all the payments on account of interest 
and principal on the two trusts, taxes, insurance, water 
rents and all other expenses of maintenance and upkeep 
of the property from his own funds and earnings exclusive¬ 
ly; that appellee has made no contribution whatever to- j 
wards the purchase, repair, improvement or maintenance 
of said property. That at the time of the hearing of the i 
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action, the first trust had been reduced from $4,500.00 to 
$4,000.00, and the second trust of $1,500.00 had virtually 
been paid off. (Findings of Fact 6, 7, 8; Joint App. 8, 9.) 

t 

Statute Involved 

District 5 of Columbia Code, 1940, Title 16, Chapter 4, 
Sec. 409: 

“Upon the entry of a final decree of annulment or a 
divorce a vmcuLo , * * * all property rights of the par¬ 
ties in joint tenancy or tenancy by the entirety shall 
stand dissolved and the court, in the same proceeding 
in which such decree is entered, shall have power and 
jurisdiction to award such property to the one law¬ 
fully entitled thereto or to apportion the same in such 
manner as shall seem equitable, just, and reasonable.” 

Statement of Points 

Appellant relies upon the following points: 

1. The Court was without power and jurisdiction to 
make an award of custody of the children to appellee. 

2. The Court erred in refusing to award to appellant 
the entire fee simple title to the real estate involved herein. 

3. The refusal of the Court to award to appellant the 
entire fee simple title to the real estate is inequitable, un¬ 
just and unreasonable. 


Summary of Argument 

The trial Court was without power to make an order in 
respect of custody of the children, since the Court at no 
time had jurisdiction over the children or the appellee who 
had their custody, and who were at all times residents of 
the State of N. Carolina, and never appeared in the action 
here. 
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The appellant introduced no evidence at the hearing 
bearing on the issne of custody of the children, nor was | 
there any evidence whatever on this issne, for the reason j 
that appellant assumed throughout that the Court was 
without jurisdiction in the matter. 

The appellant negotiated for the purchase of the real 
estate and took title jointly with appellee as an induce¬ 
ment to appellee to relinguish her teaching position in N. 
Carolina and move with the children to Washington to 
establish a united family home in the property; however, 
appellee has at all times refused to move and establish the 
family home in Washington, and therefore, there has been ! 
a total failure in the appellant’s object in taking title 
jointly. 

The appellee has made no contribution whatever towards I 
the purchase, repair, improvement or maintenance of the 
property, all of said payments having been made solely by 
appellant from his own personal funds and earnings. 

I 

The appellee’s joint assumption of liability on the two 
deeds of trust, along with the appellant, was purely inci¬ 
dental to the manner in which the title to the property was | 
conveyed, namely, to the joint tenancy of the parties. Ap- | 
pellee has never been called upon to make any payment on i 
said trusts or ever incurred any actual liability on account 
thereof, and appellant is in a position to readily release 
the appellee from any contingent liability on said trusts! 
through a process of refinancing of the property. 

The appellee, in wrongfully deserting and abandoningj 
appellant, breached the implied condition upon which she| 
was made a joint tenant of the property, namely, that she 
remain a loyal and faithful wife to appellant; and appellee! 
thereby forfeited her interest therein. I 

Under the decision of the trial Court, the appellee would 
be enabled to profit from her own wrongful act of deser-j 
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tion, to the extent of securing a one-half undivided interest 
as tenant in common of said property, which interest she 
could sell and dispose of, which situation is clearly unjust, 
inequitable and unreasonable. 

The decision of the trial Court -on the issue of property 
rights is squarely in conflict with the decisions of this Court 
in the several cases referred to in the argument. 

Argument 

CUSTODY OF CHILDREN. 

The appellant in his complaint for divorce, prayed for an 
award of custody of the two minor children to himself on 
the assumption that the appellee would appear in the action 
and submit herself to the jurisdiction of the court. Ap¬ 
pellant had all the more reason to believe that appellee 
would appear for the reason that valuable property rights 
were involved. However, appellee did not appear, under 
advice of her attorney in North Carolina, as reference to 
the answer of H. Clay Espey, attorney appointed to de¬ 
fend, will show. (Joint App. 7.) 

The appellee, not having appeared in the action, the ap¬ 
pellant introduced no evidence at the hearing on the issue 
of the custody of the children, on the assumption that the 
court, lacking jurisdiction over the person of the appellee 
and the children, had no power to issue an enforceable 
order respecting custody. At the close of the testimony, 
when the court ruled that the custody of the children was 
to remain with the appellee, counsel for appellant was 
taken by surprise, and immediately notified the court to 
this effect. 

The law, as stated in 19 Corpus Juris, page 341, Sec. 790, 
and supported by decisions too numerous to mention, is as 
follows: 
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“In granting a divorce on substituted service where 
the defendant and the infant children are not within 
the jurisdiction, the court has no power to award the 
custody of the children to plaintiff, because of want of 
jurisdiction over the person of the defendant.” 

In Seeley vs. Seeley, 30 App. D. C. 191, the court held 
that where a divorce action was filed in Illinois, but the I 
children were physically within the District of Columbia, 
the Illinois court had no jurisdiction to -render a decree as 
to the custody of the children, that being a matter for the 
courts of the District of Columbia. 

In Schneider vs. Schneider, 78 U. S. App. D. C. 383, the 
wife obtained a collusive divorce from the husband in Ne¬ 
vada, in which proceeding the husband entered an appear¬ 
ance. The Nevada court in its decree included a provision j 
for the support of the son, who was a resident of the Dis¬ 
trict of Columbia with his father, the defendant. The United 
States Court of Appeals for the District of Columbia held 
that the Nevada court had no jurisdiction to determine the I 
father’s obligation for support, because neither the father 
nor the son had a Nevada domicile. Although this case in¬ 
volved a matter of support of a child, the same reasoning j 
would seem to apply to a matter of custody. 

; 

The case of Byers vs. Superior Court In and For Yavapai 
County, Et Al. (1944), 61 Ariz. 284, 148 Pac. (2d) 999, is 
on all fours with the instant case. In that case, the hus¬ 
band had previously sued for and been granted a divorce 
at a time when the wife and two minor children resided 
outside the state. The decree provided that the custody 
of the children remained with their mother, the defendant. | 
In a subsequent attack upon the decree, it was held that 
the court, lacking jurisdiction over the person of the chil-. 
dren and the defendant, was without power to issue a de- j 
cree as to their custody. The court said: 

“A foreign decree of divorce awarding custody of 
the children, entered when neither defendant nor the 

. - I 

___ 
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children were within the jurisdiction of the court, so 
far as the award of custody is concerned, is of no effect 
for want of jurisdiction . 9 9 

In May vs. May (1931) 253 N. Y. S. 606, 233 App. Div. 
519, the court said: 

“Here, however, neither the defendant mother nor 
the infant child was within the jurisdiction or before 
the court. Under these circumstances, the court was 
without authority to decree with respect to the custody 
of the child. It has been so held in numerous juris¬ 
dictions where the question has been presented.” 

The court held, in Boens vs. Bennett; 20 Cal. App. (2d) 
477, 67 Pac. (2d) 715, that where the defendant wife is a 
non-resident and service of summons is by publication and 
mailing, and she does not appear, the marital status of the 
plaintiff is the only res before the court, and the remedy 
of the husband, generally speaking, must be confined to a 
dissolution of the marriage, with the incidents springing 
therefrom, and he cannot legally obtain an order for the 
custody of the children domiciled without the state. 

In the case of Wear vs. Wear (1930) 130 Kan. 205, 285 
Pac. 606, it was held that in an action for a divorce, a court 
does not have jurisdiction to adjudicate the custody of a 
minor child domiciled in another state; that when the par¬ 
ents of a minor child are living apart from each other, each 
has capacity to have a separate domicile, and the domicile 
of the child is that of the one with whom it lives, or who, 
by a competent court, has been given its custody. 

In support of the general rule above cited are the follow¬ 
ing cases, to mention only a few: 

Long vs. Long, 239 Ala. 156; 194 So. 190. 

Weber vs. Bedding, 200 Ind. 448; 163 N. E. 269. 

^Sanders vs. Sanders, 223 Mo. App. 834; 14 S. W. 

' (2d) 458. 

Payton vs. Payton, 29 N. Mex. 618, 225 Pac. 576. 

Bobinson vs. Bobinson, 3 N. Y. S. (2d) 882, 254 
App. I)iv. 696. 
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Under the ruling of the trial Court in the instant case, 
•should appellant attempt to secure the custody of his chil¬ 
dren without first having the decree of court modified to 
so permit, he would be acting in contempt of court. For 
ought that appears, the appellant is just as competent and 
as much entitled to have the custody of the two boys as ap¬ 
pellee, for no evidence was introduced at the hearing bear¬ 
ing on the fitness of either party to have the custody or in¬ 
dicating in any manner what arrangement would be for the 
best interest of the children. Under the circumstances of 
the case, it is respectfully submitted that the issue of cus¬ 
tody should have been left open, and that appellant has been j 
unduly prejudiced by the ruling of the court. 

PROPERTY RIGHTS. j 

The evidence in the case shows that the appellant nego¬ 
tiated for the purchase of the real estate No. 1509 Fifth 
Street, N. W., Washington, D. C., and had the title con¬ 
veyed to himself and appellee, his wife, as tenants by the 
entirety; that he named his wife as a joint tenant as an 
inducement to ‘her to give up her teaching position in North 
Carolina, and move to Washington, D. C., with the children I 
to set up a united family home in the property in question, 
but that appellee at all times refused to give up her teach- 
ing position and move to the District of Columbia and es- j 
tablish a family home. (Findings of Fact, 5, 9 and 10; Joint 
App. 8, 9.) Thus, it appears, there was a total failure in 
the inducement for taking title jointly. 

Osborne vs. Osborne, 59 App. D. C. 288; 40 Fed. 
(2d) 800. 

It must be remembered that appellee has made no finan¬ 
cial contribution whatsoever towards the purchase, im¬ 
provement or maintenance of said real estate, but that 
appellant has made all such payments from his own funds 
and earnings exclusively. (Findings of Fact 7 and 8; Joint 
App. 9.) It should also be borne in mind that the appellee’s 
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desertion of the appellant was wrongful and wholly without 
justification. (Finding of Fact 3; Joint App. 8.) Thus, 
the facts .of the case at bar would seem to bring it squarely 
in line with those of several cases decided* by this Court of 
Appeals, to which reference will now be made. 

In Richardson vs. Richardson, (1940) 72 App. D. C. 67, 
3.12 Fed. (2d) 19, the plaintiff husband purchased a home 
taking title jointly with his wife. Reference to Appeal 
Volume 598 of this Court, Case No. 7330, shows that the 
price of the property was $5,150, on account of which the 
sum of $500 was paid in cash out of the joint bank account 
of the parties, a first deed of trust of $2,000 was assumed 
by both parties, and a second deed of trust of $2,650 secur¬ 
ing the joint notes of the parties, was given back for de¬ 
ferred purchase money. Thereafter, the wife took up adul¬ 
terous relations with another man and deserted the plain¬ 
tiff. The court granted the plaintiff a divorce on the ground 
of desertion and awarded the entire property to the plain¬ 
tiff. The defendant contended that she was divested of her 
property in violation of the Fifth Amendment, to which 
the court replied as follows: 

“In this contention, however, there is a basic fallacy 
—the interest of the defendant in the property was not 
vested as against this type of divestiture. Entirely 
apart from statute, this court has held that equity will 
enforce a constructive trust in- favor of one spouse 
against property interests conveyed without financial 
consideration to the other, on an implied condition 
broken that the marriage vows will be fulfilled. This 
action was tried on the theory that the plaintiff's- right 
to a decree declaring him sole owner of the real and 
personal property involved depended on whether the 
defendant had contributed thereto. Conflicting testi¬ 
mony was adduced by the parties on this issue. On 
this record, the decree of the District Court awarding 
the properly to the plaintiff must be regarded as a 
finding that no such contribution was made. When 
property is conveyed to one spouse under the circum¬ 
stances of this case without financial consideration, we 

( 


11 


have said the consideration or condition underlying the 
conveyance is the faithful performance of the marriage 
vows. The defendant, by deserting her husband, 
breached that condition and under the former equity 
practice the plaintiff, in an independent action, might 
have secured a divestiture of the defendant’s interests 
in the property. Provision by statute that the same 
result may now be achieved in the divorce action is 
merely a procedural change not affecting the substan- j 
tive rights of the defendant.” 

I 

The case of Osborne vs. Osborne (1930) 59 App. D. C. 
288, 40 Fed. (2d) 800, was an appeal by the plaintiff hus¬ 
band from a decree dismissing his bill of complaint in 
which he sought to divest the defendant of her title and 
interest in certain real estate held by the parties in joint 
tenancy. The plaintiff purchased a parcel of real estate] 
as a home for the family, taking title jointly in the names 
of himself and his wife. In connection with the purchase, 

' j 

certain trusts were assumed by both parties on which 
monthly payments were to be made. The bill charged that 
the defendant furnished no part of the consideration for 
the purchase of the property, nor made any part of the 
payments, all of said funds being furnished by the plain¬ 
tiff from his own earnings. Subsequently, the plaintiff ob¬ 
tained an absolute divorce on- the ground of adultery. The 
plaintiff based his action on the ground that his sole con r 
sideration for having the deed made to himself and defendf 
ant jointly, was upon the implied condition that the defend^ 
ant would remain faithful to her marital vows, and that 
the premises should be occupied as a home for the parties 
and their child; that by reason of the defendant’s unfaith¬ 
ful conduct, she violated the condition upon which she 
became a joint tenant, and the consideration has totally 
failed. The single question involved in that case wap 
whether or not the divorce awarded to plaintiff because 
of the infidelity of the defendant worked a forfeiture of her 
interest in the property, since the husband furnished the 
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consideration for the purchase of the property and kept up 
the payments required of him. In holding that the plaintiff 
was entitled to an award of the entire property, the court 
said: 

“The plaintiff was induced to make the deed hy the 
confidence which he had in his wife, and the belief 
thereby engendered that she would perform her prom¬ 
ise. But for that he would not have made it. The 
betrayal of such confidence is constructively fraud¬ 
ulent, and gives rise to a constructive trust. This is 
independent of any element of actual fraud.” 

“That the acts of infidelity occur subsequent to the 
conveyance of the property is of no importance. The 
consideration for the conveyance is based not only 
upon the present but the future fidelity of the grantee.” 

It was further objected that to compel a reconveyance of 
the property to the plaintiff would not relieve the defend¬ 
ant from possible liability upon the outstanding trusts, to 
which the court answered: 

“The court in its decree can require the plaintiff 
to execute a bond to hold the defendant free from any 
liability arising through his failure to discharge the 
deeds of trust, which will protect her until the trusts 
are discharged either by payment in full or by a proc¬ 
ess of refinancing by the plaintiff.” 

In Moore vs. Moore (1922) 51 App. D. C. 304, 278 Fed. 
1017, which was a suit by the wife, from whom the husband 
had previously obtained a divorce on the ground of adult¬ 
ery, for a sale and division of the proceeds of certain real 
estate held by the parties as joint tenants, the court held 
that where a husband purchased property as a home and 
had a conveyance to himself and his wife as joint tenants-, 
there was an implied condition of the gift, to the wife that 
©he would continue to live with him as his wife, so that her 
leaving him to live in adultery with another man, as a re¬ 
sult of which her husband obtained a divorce, does not 
entitle her to a division of the property, which she could not 
have claimed prior to the divorce; that the wife by her 
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conduct disentitled herself to any further interest in the 
property. j 

In Wilson vs. Atwood (1934) 63 App. D. C. 80, page 82, 
69 Fed. (2d) 398, the general rule is reaffirmed in the fol¬ 
lowing language of the court: 

“• * • if a husband is awarded a divorce because of 
■his wife’s adultery, she forfeits her interest in real 
estate standing in their joint names, but purchased 
with the husband’s money.” 

Although in the foregoing cases, the ground for divorce 
was the committing of adultery by the guilty spouse, as 
distinguished from the case at bar in which the ground for 
divorce was desertion, the court held in the case of Rich¬ 
ardson vs. Richardson, supra , in its footnote to said case as 
follows: 

“Although in each of these cases the manner ih 
which the wife breached her marital obligations wa$ 
the commission of adultery, not charged here, the basi4 
for both decisions was the broad proposition that the 
wife’s interest in the property was impliedly condi¬ 
tioned on her performance of the marriage vows. Thus 
the manner in which-the condition is breached is of np 
moment.” 

The Richardson case, like the case at bar, involved deser|- 
tion as the ground for divorce. 

In Rieber vs. Bieber (1944) 112 Colo. 229, 148 Pac. (2d) 
369, the court held that where the husband obtained a di¬ 
vorce because of cruelty and desertion without cause, and 
the evidence showed that the husband furnished substan¬ 
tially all the money used in the purchase of the property, 
title to which was taken in the name of the wife, the triajl 
court did not abuse its discretion in awarding the property 
and the proceeds therefrom to the husband. 

In support of the general rule laid down by the forego¬ 
ing cases are: 

Evans vs. Evans, 118 Ga. 890,45 S. E. 612. 

Brixel vs. Brixel, 230 HI. 441, 82 N. E. 651. 
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Meldrum vs. Meldrum, 15 Colo. 478, 24 Pac. 1083. 

Dickerson vs. Dickerson, 24 Neb. 530, 39 N. W. 

•429. 

Brison vs. Brison, 75 Cal. 525,17 Pac. 689. 

In the light of the foregoing decisions of this court, and 
those of other jurisdictions, it is submitted that the trial 
court erred in refusing to award to appellant the entire in¬ 
terest in the real estate herein involved. Not only is the 
decision of the trial court contrary to well-established law, 
but it is also unfair, inequitable and unjust to appellant, 
who has paid for the property entirely with his own funds. 
Were the decision of the trial court allowed to stand, the 
joint tenancy of the parties, under Sec. 409, Title 16, Dis¬ 
trict of Columbia Code 1940, would stand dissolved and 
each of the parties would become a tenant in common of a 
one-half ^undivided interest in the property. Thus, the 
appellee, Who was the guilty party, and who made no finan¬ 
cial contribution whatsoever towards the purchase of the 
property or its maintenance, would stand to profit finan¬ 
cially from her wrongful and unjustifiable desertion of the 
appellant. 

i 

True, the appellee is contingently liable on the outstand¬ 
ing first !deed of trust, which is now in the balance of $4,- 
000, but, i as this court observed in the Osborne case, swpra, 
59 App. D. C. 288, page 290, the appellant can be required 
to execute a bond to hold the appellee free from any liabili¬ 
ty arising through his failure to discharge the deeds of 
trust, which will protect the appellee until the trusts are 
discharged by payment in full or by refinancing by appel¬ 
ant. And in this regard, appellant can, and readily will 
refinance said outstanding deeds of trust so as to complete¬ 
ly relieve the appellee of any liability on account thereof. 

i 

i 

i 


I 

i 
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Conclusion 

It is respectfuly submitted that the court below erred 
in making an award of the custody of the children; and 
erred in refusing to award to the plaintiff the entire fee 
simple to the real estate involved herein. 

Respectfully submitted, 

JOSEPH W. HEILMAN, 
Colorado Building, 

• Washington, D. C., 

Attorney for Appellant. 
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JOINT APPENDIX 
Case No. 9240 

1 DT THE 

DISTRICT COURT OP THE UNITED STATES 
foe the District of Columbia 

CIVIL DIVISION 

Piled: December 5,1944 

Piled Return of Service of Process, Jan. 17, 1945 


Leo L. Oxley, 1509—5th Street, N. 
W., Washington, D. C., 

Plaintiff, 

vs. 

Axx Morgax Oxley, C/O Laurinburg 
Institute, Laurinburg, N. Carolina, 

Defendant. 


Complaint for Divorce on Ground of Desertion 

• I 

The complaint of Leo L. Oxley respectfully represents to 
this Honorable Court as follows: 

I 

1. That plaintiff, Leo L. Oxley, is an adult citizen ofj 
the United States and a resident of the District of Colum¬ 
bia, having resided in the District of Columbia for morej 
than two years next prior to the filing of this action. 

2. That the defendant, Ann Morgan Oxley, in an adult 
citizen of the United States and a resident of the State of 
North Carolina, having principally resided for the past 
several years at Laurinburg, North Carolina. 

3. That the plaintiff and defendant were lawfully mar¬ 
ried at Durham, North Carolina, on the 23rd day of De- 
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cember, 1:933, following winch the parties took up their 
residence in Raleigh, North Carolina, where they remain¬ 
ed about'two years. Pursuant .to arrangements between 
the parties, and for economic reasons, the plaintiff removed 
to the District of Columbia, where he secured a position 
with the Federal Government, and has ever since resided; 
and the defendant secured a position as teacher at Laurin- 
burg Institute, Laurinburg, N. Carolina, where she has 
since principally resided. That although separated by dist¬ 
ance, the parties frequently and regularly visited each 
other and cohabited as man and wife, and lived together 
during .the summer seasons. That said marital re- 
2 lationship continued until August, 1942, when the 
defendant deserted the plaintiff, as hereinafter set 

forth. 

4. That during the summer season of 1942, the parties 
cohabited as man and wife in the District of Columbia; 
that the defendant adopted an attitude of indifference and 
neglects towards the plaintiff, and in the latter part of Au¬ 
gust, 1942, the defendant informed plaintiff she was through 
as his wife and thereupon deserted and abandoned the 
plaintiffj since which time there has been no cohabitation 
between the parties and said desertion has continued for 
more than two years. That plaintiff has made several 

i 

overtures to defendant to return to him and resume the 
marital relation, but defendant has refused to do so, and 
the plaintiff now believes there is no hope for a reconcilia¬ 
tion. 

5. That as a result of said marriage, there were born 
to the parties two children, Leo L. Oxley, Jr., age ten 
years, and James E. Oxley, age five years, both of whom are 
now in the custody of their mother, the defendant, at 
Laurinburg, N. Carolina. Plaintiff avers that in July, 1943, 
his son Leo, Jr., was placed in his custody and continued 
to live,with him until June 13, 1944, when the defendant 

i 
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surreptitiously removed the boy to North Carolina; that 
during the time the boy lived with plaintiff, he attended 
school and received the best of care and treatment, and it 
was plaintiff’s desire to continue his son’s education in 
the District of Columbia. 

6. That on to-wit, November 19, 1940, the plaintiff pur¬ 
chased a parcel of real estate in the District of Columbia, 
known as premises No. 1509—5th Street, Northwest, im¬ 
proved by a two story brick dwelling, more accurately 
described as follows: 

Lot twenty-one (21) in J. C. Harkness and others’ 
Commissioners’ Recorded Subdivision of Square 510 
as per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber R. W. at folio 105. 

That the plaintiff had the fee simple title to said property 
conveyed to himself and the defendant herein as tenants by 
the entireties in order that his wife might have the 
3 property in the event of his prior death. That the 
purchase price of said property was $6,000.00, for 
which amount plaintiff assumed the payment of a first 
trust thereon of $4,500.00, and gave back a second trust of 
$1,500.00, which -trusts have since been reduced to approx¬ 
imately $4,000.00 and $400.00, respectively. Plaintiff esti¬ 
mates that said property is presently worth about $7,000.00. 
Plaintiff avers that he made all the payments on the trusts 
or purchase price of said property out of his own funds 
exclusively, and made extensive repairs and improvements 
to the property and paid all taxes, maintenance charges 
and all other expenses entirely out of his own funds; that 

the defendant herein has made no contribution whatso- 

% 

ever, either financial or otherwise, towards the purchase, 
maintenance or improvement of said property. That the 
plaintiff has at all times conducted the business of renting 
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7. Thai; plaintiff is desirous of securing the custody 
of one or both of said boys, Leo, Jr., and James E. Oxley; 
that he ca^n furnish a comfortable home for the children, 
and care and provide for them adequately, and give them 
a proper education. 

i 

8. That plaintiff is employed with the National Hous¬ 
ing Agency at an annual gross salary of $2,400.00, and in 
addition nets about $400.00 per year from the conduct of 
the rooming house. That the defendant is employed as a 
teacher at the Laurinburg Institute, in N. Carolina, at an 
annual salary believed to be $1,440.00, and in addition is 
provided,with living quarters at the Institute at a rental 
believed to be $8.00 per month. 

Wherefore, .the premises considered, plaintiff prays: 

1. That process issue out of this Honorable Court di¬ 
rected to the defendant herein, requiring her to appear and 
answer the exigencies of this complaint. 

i 

4 2. That the plaintiff be granted a divorce a vin- 

ciilo from the defendant on the ground of desertion 

for more than two years. 

* 

3. That the plaintiff be granted the permanent custody 
of one or both of the children of the parties hereto, Leo L. 
Oxley, Jr. and James E. Oxley. 

4. That the property rights of the parties hereto as 
tenants by the entireties in and to the real estate herein¬ 
before described,—1509 5th Street, N. W.—be dissolved 
and said property be awarded to the plaintiff herein. 

I / 

5. For such other and further relief as to the Court 
may seem just and proper. 

; (Sgd) LEO L. OXLEY, 

Plaintiff. 

Joseph W. Heiemax, 

Colorado Building, 

Attorney for Plaintiff. 
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District of Columbia, ss: 

LEO L. OXLEY, being first duly sworn according to law, 
on oath, deposes and says that be has read the foregoing 
complaint by him subscribed, and that he verily believes 
the matters and things therein stated to be true. 

(Sgd) LEO L. OXLEY. 

Subscribed and sworn to before me this 1st day of De¬ 
cember, 1944. 

(Sgd) JOHN F. A. BECKER, 

Notary Public, D. C. 


5 Service of Writ 

I, W. D. REYNOLDS, a duly qualified Sheriff of 
Scotland County, State of North Carolina, hereby certify 
that I served the within writ upon Ann Morgan Oxley per¬ 
sonally on Jan. 8th, 1945, at 1:30 o ’clock, P. M. at my office, 
Laurinburg, N. C., by handing her a true copy thereof, to¬ 
gether with a copy of the plaintiff’s complaint and made 
the contents of the same known to her. Said Ann Morgan 
is a non-resident of the District of Columbia. 

/S/ W. D. REYNOLDS, 

Sheriff, Scotland Comity, N. C. 

Subscribed and sworn to before me, a Notary Public, this 
8th day of Jan. 1945. 

(Seal) /S/ MARGARET S. PEDEN. 

My Comm. Expires 3/16/46. 
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Answer of Attorney Appointed to Defend 


6 IX THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Leo L. Oxley, 1509-5th Street, 
N. W.„ WasMngton, D. C., 

j Plaintiff, 

VS. 

Ann Morgan Oxley, C/O 
Laurinburg Institute, Laur¬ 
inburg, North Carolina, 

Defendant. 


Civil Action No. 26,938. 
J" Nov. 19/45—‘Hearing be¬ 
fore Justice O *Donoghue. 


Having been appointed to defend actively the above 
entitled cause, and being without authority either to admit 
or deny the allegations of the complaint, I demand that said 
allegations be established to competent evidence. 

H. CLAY ESPEY, 

Attorney Appointed to Defend, 
312 Southern Building, 
Washington, D. C. 


District of Columbia, ss.: 

H. CLAY ESPEY, being first duly sworn, according to 
law, deposed and said: That he is the same H. Clay E9pey 
who was appointed on March 1,1945, to defend actively the 
above entitled cause; that, as directed, he has communicated 
with the Board of Public Welfare, Child Division, and has 
ascertained that the minor children of the parties are not 
and never have been wards of said Board; that on March 
3, 1945, he wrote the defendant by U. S. Registered Mail, 
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Return Receipt Requested, Deliver to Addressee Only, in*l 
forming her of his appointment and a sking her co-operation 
in filing an answer, which communication, according to the 
Return Receipt, was received hy defendant on March 5, 
1945; that under date of March 6, 1945, Thos. W. Ruff,! 
Esq., Attorney at Law, 909-11 Security National Bank 
Building, Raleigh, N. C., wrote affiant that defendant has 
filed a suit for an absolute divorce in the Superior Court 
of Wake County, N. C-, and that defendant “does not wish 
to submit to the jurisdiction of the court in Wash- 
7 ington and will make no appearance. ’’ 


H. OLAY ESPEY. 

Subscribed and sworn to before me this 9th day of March, 
1945. 


(Sgd) ANNE CONNOLLY, 
Notary Public , D. C. 


CERTIFICATE AS TO SERVICE. 


I certify that I served a copy of the foregoing Answer of 
Attorney Appointed to Defend and affidavit upon Joseph 
W. Heilman, Esq., Attorney for Plaintiff, by mailing said j 
copy to him on March 9,1945, at the Colorado Building, 14th 
and G Sts., N. W., Washington, D. C., his last known ad¬ 
dress, postage prepaid. 

H. CLAY ESPEY, j 

Attorney Appomted to Defend. 


8 Findings of Fact and Conclusions of Law 

This action came on for hearing at this term of Court 
upon the complaint and the Answer thereto filed by H. 
Clay Espey, attorney appointed by the Court to defend, j 
whereupon the Court, upon the evidence adduced before j 
it in open Court, found the facts to be as follows: 
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1. Thai the plaintiff Leo L. Oxley has been a bona fide 
resident of the District of Columbia for more than two 
years next before the filing of this action. 

2. That the plaintiff and defendant were married in 

' 

Durham, North Carolina, on December 23, 1933; that two 
children were born of this marriage, Leo L. Oxley, now 
eleven years old, and James E. Oxley, now six years old, 
both of whom are now in the custody of the defendant, their 
mother, in Laurinburg, N. Carolina. 

3. That during the summer of 1942, the defendant be¬ 
came indifferent and neglectful towards the plaintiff, and 
in August, 1942, the defendant wrongfully and without 
justification deserted and abandoned the plaintiff, and said 
desertion has continued uninterruptedly to the present 
time; that there has been no cohabitation between the par¬ 
ties since said desertion; that plaintiff has endeavored to 
effect a reconciliation, but to no avail. 

4. That this action was filed long prior to the defend¬ 
ant’s action for divorce in the Superior Court of Wake 
County, State of North Carolina, which latter suit was filed 
on January 13, 1945 and after the defendant had been per¬ 
sonally served with process in plaintiff’s action 

9 through the sheriff in North Carolina. 

' • \ 

5. That on, to-wit, November 19, 1940, plaintiff 
Leo L. Oxley negotiated for and purchased the real estate 
No. 1509-5th Street, N. W., in the District of Columbia, 
known as Lot 21 in Square 510, improved by a two story 
brick dwelling, taking title thereto in the names of himself 
and his "wife, the defendant herein, as tenants by the en¬ 
tireties. 

6. That the purchase price of said property was $6,- 
000.00, on account of which the plaintiff and defendant as¬ 
sumed the payment of an outstanding first deed of trust 
indebtedness on the property of $4,500.00, which assumption 


of indebtedness was provided for in the deed of conveyance 
to them, and gave back to the seller their jointly executed 
promissory note for the balance of $1,500.00 secured by 
second deed of trust on said property. 

7. That -said property was in poor and dilapidated con¬ 
dition when purchased, and plaintiff expended from his 
own funds and earnings exclusively, large sums of money 
for the repair and improvement of said property; that the 
plaintiff paid entirely from his own funds and earnings all 
the payments on account of principal and interest on the | 
first and second deeds of trust, and all taxes, insurance and 
other expenses incident to the ownership of said property. 

8. That the defendant Ann Morgan Oxley has made no 
contribution whatsoever towards the purchase, mainte¬ 
nance, repairs and improvements of the said property. 

I 

9. That the plaintiff named his wife as a joint tenant of 
-said property as an inducement to her to leave her teaching 
position in I>aurinburg, N. Carolina, and move with the 
children to Washington, D. C., in order that the family 
might be united in the home here; and also that the defend¬ 
ant might have the property in the event of his prior death. 

10. That the defendant Ann Morgan Oxley did not 
relinquish her teaching position at Laurinburg, and did not | 
move with the children to this City to establish a family 
home with the plaintiff. 

10 CONCLUSIONS OF LAW. j 

* I 

From the foregoing finding of facts, the Court made the 
following conclusions of law: 

I 

1. That the plaintiff Leo L. Oxley is entitled to a decree i 
of absolute divorce from the defendant Ann Morgan Oxley, 
on the ground that defendant has deserted the plaintiff for 
more than two years next before the filing of this action. 
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and -said desertion has continued uninterruptedly to the 
present time. 

2. That the custody of the two children, Leo L. Oxley, 
Jr. and James E. Oxley, should remain as at present, with 
the mother Ann Morgan Oxley. 

3. That the plaintiff Leo L. Oxley is not entitled to an 
award to hims elf of the entire fee simple title to the real 
estate. 

December 3d, 1945. 

% 

/S/ DAtflELW. O'DONOGHUE, 
Justice. 

Approved as to form: 

/S/ H. Clay Espey. 


11 Judgment for Divorce, Custody and Adjudication 

of Property Rights 

This action came on for hearing at this term of Court, 
upon the Complaint and the Answer thereto filed by H. 
Clay Espey, attorney appointed by the Court to defend, 
and the Court, upon the evidence adduced before it in open 
Court, having made findings of fact and conclusions of law 
as duly entered herein, it is by the Court this 3rd day of 
December, 1945; 

ADJUDGED, ORDERED AND DECREED as follows: 

1. That the plaintiff Leo L. Oxley be, and he is hereby 
granted a divorce a, vinculo matrimonii from the defendant ' 
Ann Morgan Oxley on the ground that said defendant has 
deserted the plaintiff for more than two years next be¬ 
fore the filing of this action, and said desertion has con¬ 
tinued uninterruptedly to the present time; provided, how- 
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ever, that this judgment shall not become effective to dis¬ 
solve the marriage until the expiration of the time allowed 
for taking an appeal, nor until the final disposition of any 

appeal so taken, nor in any event until the expiration of 

^ / — • 

six months from the date hereof. 

2. That the custody of the two children of the parties 
hereto, Leo L. Oxley, Jr. and James E. Oxley, remain as at 
present, with the mother Ann Morgan Oxley, defendant 
herein. 

3. That the demand of the plaintiff Leo L. Oxley for 
an award to him of the entire fee simple title to the reaL 
estate herein involved be, and the same is hereby 

denied. 

12 4. That the plaintiff pay to H. Clay Espey, attor¬ 

ney appointed by the Court to defend herein, the 
sum of Fifty Dollars ($50.00) for services rendered. 

/S/ DAJWXBLW. O’DONOGEUE, 
Justice . 


Approved as to form: 
H. Clay Espey. 


